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to cross before an approaching train. The younger boy stumbled and 
fell on the track, and the elder lad, who had already crossed, went 
back to rescue his little brother, and did so, but lost his own life 
in the attempt. The flagman, who had observed the dangerous posi- 
tion of the boys, went to their assistance, and was himself killed 
by the train. Judge Cochrane, in concluding the opinion said: "The 
act of Priglise was heroic, and elicits the highest commendation; 
but we must not permit our admiration for his heroism to blind us 
to the injustice requiring his employer to pay for his heroism, no 
matter how meritorious, unless it was displayed in an act which 
properly can be said to have arisen out of, and in the course of, his 
employment." 

As said in the dissenting opinion it seems that the award of com- 
pensation in this case could well have been sustained under the au- 
thority of Waters v. Taylor Co., 218 N.* Y. 248, 112 N. E. 727, L. R. 
A 1917A, 347. In that case two contractors were working at their 
respective jobs on the same building, and when the employee of 
one contractor went to the relief of the employee of another 
contractor in another part of the building, it was held that 
he was well within the scope of his employment in doing the humane 
act. Neither contractor was engaged in a business peculiarly hazard- 
ous, and neither man was there for the purpose of protecting any 
one from harm, but was charged with the duty of doing his ordi- 
nary day's work. In the principal case there was practically a double 
crossing, each railroad having an employee to protect the public 
while using the same street. The men were placed in a position 
calling for quick action in an emergency to save life. Any distinc- 
tion drawn between the Waters Case and the principal case would 
seem to favor the sustaining of the award. 



Workmen's Compensation Act — Injury to Employee while Pro- 
curing Bail for Customer. — In Sabatelli v. De Robertis et al, 183 N. 
Y. Supp. 796, the Supreme Court of New York held that where an 
employee in an ice cream store, whose employment was hazardous, 
as denned in Workmen's Compensation Act, was directed by his 
employer, who had an interest in an adjoining saloon, to go to the 
police station to see if bail offered for a customer arrested in the 
saloon was satisfactory, and he broke his leg when pushed by an 
officer at the station house, the injury was not an accidental injury 
arising out of and in the course of his employment, within the act 
so as to justify an award against the employer and insurance carrier. 

The court said in part: "The respondents urge that the contract 
of insurance covers this injury, and that the service he was rendering 
at the time he received it was incidental to the business of his em- 
ployer. Our attention is called to three authorities which respond- 
ents urge support their contention : Clark v. Roger I. Sherman, Inc., 
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184 App. Div. 921, 170 N. Y. Supp. 1073. In this case the employer 
was a canning company. It raised beans for canning in its own 
factory; employee was injured while gathering the beans from the 
field to take to the employer's factory to be canned; held, this was 
service within the scope of his employment for the canning factory 
as such, and not as a farmer. O'Dell v. Bowman, 189 App. Div. 
387, 179 N. Y. Supp. 592. Here the claimant was sent out to prune 
apple trees. While there he mounted a ladder to pick apples off the 
trees he was about to prune or trim. The property was purchased 
for investment and profit. The claimant was engaged in repairing 
the buildings and surroundings for his employer, so that it would 
present a more attractive appearance, no farming was carried on. 
Held, and rightly so, that picking the apples, as they were picked, 
and under the circumstances existing, relative to the same, that claim- 
ant was not a farmer. Driscoll v. Henry Gillen & Sons, 187 App. 
Div. 908,, 173 N. Y. Supp. 825, affirmed without opinion 226 N. Y. 
568, 123 N. E. 863. The deceased employee was captain on a lighter, 
had been ashore for food and drink, and was drowned at the pier 
when returning to his boat. In these cases it was properly held 
that the ernployee was performing an act or acts incidental to the 
service for which he was employed, and by reason thereof came under 
the provisions of the Workmen's Compensation Law. 

"Section 10 of the Compensation Law provides that the employer 
shall be liable for disability or death of the employee resulting from 
an accident "sustained by the employee arising out of and in the 
course of his employment." In Matter of Moore v. Lehigh Valley 
Railroad Co., 169 App. Div. 182, 154 N. Y. Supp. 623, Mr. Justice 
Lyon, formerly of this court, in a very able opinion, says of section 
10 and the construction of the language used: 

" f The use of the conjunction in the section above quoted indicates 
that the accidental iniury must both arise out of and in the course of the 
employment. An accidental injury sustained during the course of 
the employment, but not arising out of the employment, as well 
as such an injury arising out of the employment, but not sustained 
during the course of the employment, does not fall within the pro- 
visions of the Workmen's Compensation Law.' 

"Again, at page 184 of the opinion in 169 App. Div. (154 N. Y. 
Supp. 625) he says: 

" 'A risk is incidental to the employment when it belongs to or 
is connected with what a workman has to do in fulfilling his contract 
of service.' 

"Volume 181 of the New York Supplement reporting 126 N. E. 
713, has the opinion of the Court of Appeals in Kender v. Reineking 
et al., which appellants urge is controlling and decisive in their favor 
on this appeal. The circumstances are radically different. In the 
Kender Case the contract for service was 6 days a week at $3 per 
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day, and the period of service ended Saturday night, at the usual 
quitting time. The court held that the service the employee was to 
render in repairing the auto was an independent contract, and for 
work not designated as hazardous under the Compensation Law; that 
because it was the same employer did not signify; it was the same 
as if he had hired to do the same job for a third party. Newman v. 
Newman, 218 N. Y. 325, 113 N. E. 332, indulging in the same pre- 
sumption in which the court of appeals indulged, comes nearer the 
principle that must be passed upon here. The employee was en- 
gaged as driver and deliveryman on a meat wagon. No deliveries 
were made after 7 p. m., and the employee started out to make a 
delivery on foot, tripped over a pail of broken glass, severing a 
varicose vein, and bled to death. The court says: 

" 'Assuming that the deceased, while engaged in the delivery of 
meat with a horse and wagon and in any work under his employ- 
ment incidental thereto, would come within group 41 quoted, such 
provision of the act is inapplicable to the facts enumerated, because 
the employee was not at the time either directly, indirectly, or in- 
cidentally engaged in the operation of a wagon propelled by a horse." 

"Assume that Loblino had been engaged in a row on the street, 
and the employer had sent claimant out to hold Loblino against 
his opponent, and there received this injury; could it be successfully 
urged that the contract of insurance covered such injury? Is there 
any distinction in principle between this and that claimed for? The 
proposition that this injury arose out of and in the course of claim- 
ant's employment, and by reason thereof was contemplated under 
this contract of insurance, cannot be sustained. What he was doing 
was outside of his contract of employment, and was not such service 
as is designated as hazardous. The award should be reversed." 



